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State Orders 2
Mental Patients
To Be Sterilized

A 21-month moratorium on
the involuntary sterilization of
Indiana mental patients was
ordered broken yesterday,
whife by conincidence the
United States Supreme Court
challenged the constitutional-
ity of such laws.

The high court -vesterday
granted a hearing to a Ne-
braska woman whose sterili-
zation had been ordered as
a prerequisite to her release
from a mental institution.

Meantime, Dr. Wiilllam F.
Sheeley, commissioner of the
Indiana State Department of
Mental Health, approved the
stemilization of two women
mental patients yesterday. Dr.
Sheeley was acting under a
1927 state statute permitting
such operations.

Indiana now is one of six
states authorizing forced
sterilization . of mentally - de-
ficient women without a
showing that their offspring
would inherit the illness.

"It's a job I don't like”
Dr. Sheeley said when ques-
tioned about his approval of
the operations yesterday.

Statistics are incompiets on
the number of persons made
incapabie parenthood by en-
forced operations in Indiana
due to a discrepancy in meth-
ods of keeping records of
these operations.

STATE MENTAL Health
Department records show 708
men and 870 women were
sterilized in Indiana between
1936 and 1962, but the num-
her has tapered off in recent
years.

An Indiana 1807 steriliza-
tion law, the first such in the
nation, was declared unconsti-
tutoinal by the Indiana Su-
preme Court in 1921 on the
grounds that the patient was
granted no hearing and no
right to cross-examine doctors
whe considered the person un-
fit to have children.

A new state law in 1927
provided for sterilization of
the feeble-minded, epileptic
and hereditary insane ‘“in the
best interests of the patient
and of society.”

THE PROCEDURE for steri-
lizlng a mental patient now
starts with a recommendatien
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front the hospital staff to the
hospital superinendent. Vol-
uminous written reports are
made to justify the decision.

Parents or next of kin are
invited to talk te hospital
authorities about the case, If
a patient has no relatives, a
guardian is appointed to pro-
tect her interests.

The commissioner holds a
hearing at the hospital with
the patient opresent. If the
commissioner approves steri-
lization, there is & delay of
at least 32 days before the
operation {s performed.

Indiana had another vital
role in the campaign for en-
genie sterilizations, apart
from its early Iaw, The rela-
tively minor operation to
stérilize men, vasectomy, was
developed by Dr. Harry C.
Sharpe at the Indiana State
Reformatory in the 1890s,

A safe operation to sterilize
women was developed in Eu-
rope about the same time and
a surge of public opinion rose
against allowing the congenital
feeble-minded to réproduce.

The U.S. Supreme Court up-
held the sterilization of a
feeble-minded Virginia woman,
daughter of feeble - minded
parents who herself had a men-
tally defective child, in 1927.

“Three generations of im-
beciles are enough,” -wrote
Justice Oliver Wendell Holmes
in that case.

EUGENICa PLAN 15
VITED INSENATE

MY 7
Permits Sterilization of Unfit
Persons:in Indiana
Institutions.

The Senate yesterday passed, with
little objection, the Holmea-Shake bill
permltting eugenical sterilization of
mentally unfit confined in state lnsti-
tutions by a vote of 30 ayes to 10 noes,
Senator C, Oliver Holmes of Gary,
author of -the hill, expected strenuous
objection to th measure. bhut none
was i’orthcomlzg h}ysn the Dhill was

put on final p . ’Op,

Immediately a.fter ]‘E‘%)& ng-
tign- of the provlslons of eakure
by Senator. Holmes, Senatm oseph
M, Cravens, recalling an inecident of
1925 when a slmilar bill was on its
final passage, moved the previous
question, but his motlon was 0\’81-
ruled.

The only objection eame during. the
calling of the roll, when Senator Oli-
ver R. Kline of Juntington expiained
his wvote. Although he cast a favor-
ahle vote, he expressed a fear that
the measure might establish a danger-
ous precedent. The bill new goes to
the House, where 1t was indeflnitely
postponed In 1625,

Differing from the measure which
failed to pass on the previous oca-
sion, Senator Holmes explained that
the provisions of the present blil pro-
vide adequate safeguards to prevent
misuse of power or possibility of mis-
take,

IN INSTITUTIONS ONLY,

Where the Bbili of 155 would have
given a state eugenice officer consider-
able authority in the designation of
any mentally unfit person in the state,
whether n an Institution or not, for

sterilization ‘'for the good of the pub-
lic,”” the present bill permits ouly the
sterilization of persons confined in in-
stitutions ‘‘so thet they may retalie
their place in society and prove harni-
less mernbers,” Senator Holines tol:l
the Benate. .

Intricate machinery is -specified by
the Bill before the sterilization opera-
tion may be performed. A petition
from the superintendent of the institu-
tion to the governing board stating the
ract and particulars of the case and
tife grounds for his recommendations
[s necessary,

The bill prescribes a hearing by the
hoard of governors at which the in-
mate invelved and legal guardian or
parent must be present. The board
may then cancel the patition of the
superintendent, or if in its opinion the
inmate is found to be the petentlal
parent of socially Inadeguate off-
spring, may ovder the sterillzation.

An intervenlng perlod of ililvty daya
{g required before the operation is per-
formed to give ample thmae for appeal
from the decision of the board of gov-
ernors to the Cireult court of the
county in which the institution s
gituated,




INDIANAPOLIS (AP} — The pho-
tos and decuments at the Indiana
State Archives tell how the stale
decided long ago to save money by
sterilizing people deemed undesir-
able,

Indiana was one of many states
to enact laws that sought to stop

- the insane and feebleminded from
“having children. The law stayed
on Indiana’s books lor 47 years.

State archivist Bob Horton dis-
covered the five musty boxes four

. years ago.

“Indiana in the late 1800s and
early 1900s was in a way leading
the world in ils philanthropical
" ideas,” Horton said.

These ideas were based on
eugenics, or breeding to improve
the human race. Legislators
iranslated those ideas into laws
that targeted at least 56,000 of the

state’s residents for involuntary:

stertlization.

A lack of funds prevented Indi-:

ana from carrying out the policy in

full, though at least 2,000 were’

sterilized in state institutions,
The Committee on Mental Defee-
Uves — eight lawmakers and doc-

Eugenics ideas lead to legislation
to end procreation of undesirables

tors appointed by Gov. Samuel
Ralston — in 1915 began classify-
Ing Indiana's residents to show
that epileptics, the feebleminded
and the insane were the root cause
of paverly, degeneracy and crime.
A hall dozen employees of the
Eugenics Record Office in Cold
Spring Harbor, N.Y., fanned out to
31 counties. They looked for
“undesirable” families that con-
tinued to expand and cost the
state money. They found them by
asking doctors, judges and teach-
ers for names of people who
recetved public aide, They aiso
talked o patienis in state homes

and asyhuns and tracked down

their families.

Dr. Hugh Hendrie, chairman of
the psychiatry department at indi-
ana University School of Medicing,
notes the survey concentrated

-only on families who were poor or

had a history of mental deficiency.
One way the commillee mea-

for sterilization
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’ residents

minded folks can barely eke ol
an existence for themselves, bu
that does not deter them fror
marrying and propagating the
kind, thus adding to the burden
sured feeblemindedness was hy the state,” the commitiec wrote 1
administering a version of the its 1918 report. '
Stanford-Binet IQ test. - They suggested a cost-effectiv
‘The first three parts tested ver- soludion: A farm colony where suc
bal, logical and matliematical people could be put to work. With
skills, But Hendrie sald those $300,000 grant [rom the Gener:
tests measure not intelligence but Assembly,  the Indiana Farr
how much people learn in school, Colony for the Feebleminde
The fourth part of the test opened in Butlerville in 1919. Me;

 attempted to measure moral judg- farmed and worked in a stone quar

ment, Ty, Women sewed and did laundry.
“You have to be a sophisticated| In 1927, the General Assembl:
person to be able to make those went further. It passed Senate Bi]
judgments,” Hendrie said. 1188 “to prevent the procreation o
Armed with data from the coun-mental defectives,. idiots, imbe
ty surveys, the committee esti-|ciles, morons, epileptics and th
mated -that Indiana had 56,000incurably insane.”
mental defectives. " The law compelled institution:
They reasoned that 20 percent to sterilize inmates for whom pro
were eplleptic or insane, The other creation was deemed inadvisable.
44,800 they considered feeble- According to Dr, Eugene Roach
minded, a classificalion that an Anderson physician who lob

- ranged from mildly relarded to bied for the law's 1974 repeal

socially deviant because of alcohiol while the law was in place many
abuse or sexual immorality, parents of mentally retarded chil
“Many of these shiftless, feeble- dren had their children sterilized,



Kindly Doctor
Is Frustrated

By DAVID MANNWEILER

- He is an Indianapolis physician, an’

obstetriciamgynecologist, wrestling
with an encounfer in his office that left
him helpless and frustrated:

“This mother came in and brought
her poor child to me,” the doctor said.
“The girl is coming into puberty but
she doesn’t understand what is hap-

pening to her body. She. is markedly -

microcephalic (has an unusually smail
head), biind and severely retarded.
The mother wanted to have- her
sterilized.”

The doctor understood the mother’s
motivations but he knew there was
little he could do for her, He checked
with the hospital where he is a staff
member, asking if an exception could
be made, but ke was turned down.

1t was the answer he had expected.

“The sad truth is, no retarded
person in this city can be sterilized
any longer,” the doctor said. “The
doors are closed because of Federal
and legal action. It's not that the
doctors wom't. perform. the steriliza-
tions — P've done them for free — but
the hospitals will rot allow you to do
them anymore.”

He said there is not a single hospi-

tal in Indianapolis that will allow .

mentally retarded peopie to. be
sterilized. As far as he knows, he
added, that's the case all across the
country.

The hospitals have altered their
attitude because of a couple of in-
stances where borderline retarded
people have been sterilized but “‘am-
bulance-hot lawyers,” as the doctor
called them, convinced the patient to
sue the parents and the hospitals.
They have won millions of dollars in
settlements.

He knows of no such cases in
Indiana, he added,

“I have no doubt in my own mind
that in some cases the operation was
misused by some members of the

- medical community,” the doctor said.
“It started with some white doetor in
the Carolinas who was sterilizing all
the black patients he could get his
hands on. He.told them they wouldn’t
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get their welfare checks if they had
any ‘more babies. But because of one
person in one state, everyone has lost.

“I have seen people with Down's
syndrome (mongolism) who should
never have children. But there are a
bunch of do-gooders who say they
have the ‘right to reproduce.’ The
hospitals now say this is not a doctor’s
decision, it is a hospital’s decision.

“‘If a person with an IQ of 60
marries someone with an IQ of 58 and
thev have a child. I know what kind of
home life that child will have. T think
about a child with a 115 1Q living with
parents with IQs of 60 and 58. T think it
would be a fate worse than death.”’

He said unfortunately *‘people way
down the list, with IQs in the 40 to 50
range, cannet hardly be rehabilitated
but they are sexually active. They can
reproduce like mad. Their child imme-
diately becomes a ward of the court
and goes to a foster home, at taxpay-
ers’ expense.” _

Before the hospitals changed -their
rules, doctors often performed simple
hysterectomies for mentally retarded
patients who could not take care of
themselves hygenically during menst-
rual periods, he said. The hysterectomy
allowed them to be sexually active
without having children.

A spinoff problem is government
intervention in the Medicaid program
which "“makes it so hard for women to
get sterilized.

“Medicaid now has a woman wait
at least three days to get her tubes
tied. It's a fairly new restriction. Pve
had women who have said, ‘I've got
four children, no husband and I don't
want more children,” They ask me to
tie their tubes and I say ‘Okay, you
got it,” but I don’t bill Medicaid for the
operation. So now-I'm paying all the
taxes and giving the government free
service, {00,” the doctor said.

He said there used to be doctor-
patient relationships “but now there is
a hospital-patient relationship and a
government-patient relationship. As
long as that's the -case, ‘medicine is
going to suffer and patients are going
to suffer.”
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Tribe Of Ishmael Shows

‘Classic” Degeneration

An interbreeding gypsy-type
“family” that lived in Indian-
apolis for many years has
been described as a “classic”
case of social degeneration.

The "Tribe of Ishmael” was
active Here " from ™ 1832 ‘until
the 1920s, but its eurious his-
tory has been limited to stud-
ies by public health experts
and sociologists.

Numbering 1undredsm
families at one time, most-of
whom preferred living near
White River, the Ishamelites
were involved in prostitution,

murder, welfare and destitu-
tion.
THE INTERBREEDING

has been described as almost
“beyond belief,” although its
extent is indicated in this part
of an 1890 study of the tribe:

"Robert R Jr. enjoyed
several relations not generally
allofed to mankind, for his
mother was the daughter of

his father. This came near
letting  him  out without a
grandmother, but he doubled

up in another direction, inas-
much as his brothers and sis-
fers became his uncles and
aunts. He- had a record of one
term in prison. He first mar-
ried Christina E , 4 well-
known prostitute, but they
soon separated and next mar-
ried Lydia Anne U and
here he secured some odd re-
lationships. For he became
stepfather and father-in-law to
his brother's uncle Alex. His
daughter-in-law was his step-
daughter, his aunt and his sis-
ter-indaw. His wife became
the niece of her son-in-law.”

The ‘‘tribe” constituted the
largest study in social degen-
eration everreported, Dr.
Thurman B. Rice of the Indi-
ana State Board of Health
sald in a 1952 medical history
that recounted the hackground
of the Ishmaelites.

THESE PEOPLE were the
subject of extensive studies,
one by the Rev. Qscar C.
MeCulloch in 1888; one by J.
Prank Wright in 1890, @nd one

“bus.

by Arthur H. Estaorvox m

1916.

When the Rev., Mr. Me-
Culloch made his report, he
said that the complete records
up to then filled 7,000 closely
written pages.

The “iribe” first appeared
in Indianapolis about 1832,
when it included some 30
families with the central fam-
ily, that of Ben Ishmael. This
was theman's legal name, al-
though doubtlessly not his
original family nare,

OVER THE years, welfare,
charity, health and sociology
investigators gathered data on
some 250 families in the tribe,
although the number of fami-
Hes was much larger as the
members spread through sev-
eral Mid-West states.

The Rev. Mr. McCulloch’s
extensive study found that in-
termarriage in the tribe had
provided a history of pauper-
ism, harloiry, illegitemacy,
disease, -violence ang early
death.

“They lve oy pétty&fealing,
begging, ash-gathering,” he
reported tc the Conference of
Charities. “In summer they
‘gypsy’ ar fravel in wagons
east or -west, We hear of
them in ‘Illinois about Deca-
tur, and in Chio about Colum-
In the fall they return.
They have been knewn to live
In hollow trees on the river-
bottoms or in empty houses.”

THEY ALSO lived in shacks
or shanties by the river, with
the bulldmgs placed on skids
S0 they could” be pulled or
floated in case of floods.

The Rev. Mr. McCulloch

said the “iribe’s” bloodline
was one of licentiousness, dis-
eased and physically wesk-
ened condition, mental weak-
ness, general incapacity and
"“unfitness for-hard work.”

Expert at obtaining welfare
assistance, the farnilies also
stoie and lived on money
from prostitution and begging

by their children. One easa
was mentioned where the chil-
dren’s eyes were made sore
with vitriol sopassers-hby
would bhe more sympathetic
when the children begged.

THE ORIGINAL 30 families
evidently came from Kentucky,
Tennessee and North Carolina,
the Rev, Mr. McCulloch re-
ported,

THE ISHMAELITES began
breaking up in the early 1920s
as James WhitcombRiley
Hospita! for Children was un-
der construction and the
neighborhoed along the river
began to change.



Fremont Power

TwoViews
Heard On

Sterilization
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: GENERAL SURGEON here, Dr. Herschel C. Moss,
has been whacking the drums for eight years or so

over what he considers General Hospital’s “arbitrary

and discriminatory rules that literally force the lower

income groups to have more children.”

His general concern is the number of children born
into this world unwanted and destined for a marginal
kind of life on welfare rolls, a burden on the taxpaying
‘public. His particular complaint is that welfare mothers
who might elect to undergo a surgical sterilization have
a great many obstacles thrown in their way, with the
result that most of them are umlikely to achieve this
safeguard against further unwanted pregnancies,

There is no intent here to play God and force this
procedure on those unwilling to have it. But Dr. Moss'
contention is that a woman should be free to have this
procedure, on her own wvolition if she is unmarried or
with agreement of her hushand if she has one.

Others Take Different Position

A great many other doctors, particularly in obstetrics
and gynecology, are not so sure. They take the position,
in effect, that the patient may not know what’s best
for herself. '

Dr. Charles F. Giilesple, chief of the pbstetrics-gyne-
cology (OB-GYN) services at General, has long been
familiar with Dr, Moss® stance—=*he’s g crusader,” Dr.
Gillesple said—and the OB-GYN chief doesn’t flinch at a
confrontation over the matter,

He said General's policy coincides with that of the
American College of Obstetrics and Gynecology. This
policy justifies sterilization for certain medical reasons
-~heart disease, tuberculosis, etc.—and for socio-eco-
nomic reasons within certain limits related to the age
of the woman and the number of living children she has.
A mother at 25 must have five children to qualify, at
30 four children and at 35 three children,

Gillespie Suggests The ‘Pill’

_ “We don't usually do this except after a baby is de-
livered,” Dr. Gillespie explained.

This makes Dr, Moss, a member of General's surgical
staff, fume,

- “Most of them do not want to get pregnant again in
or%er to deliver a baby to comply with that rule,” he
said. ’

Dr, Gillespie points out that there are other Ways——
“the pill,” for one-—to avoid pregnancy. Dr. Moss com=
plains that General doesn’t stoek “the pHI” for birth
control purposes.

I_{e also attacked a policy at General denying steril~
ization to women on the welfare aid to dependent chil-
dren program since the assumption is that they have no
husband i the household. :

.. Dr. Gillespie said that this has been changed, that

we don’t look at this closely anymore.” Dr. Moss is
able to cite cases in which General’s personnel didn’t
seem to know about the change. ‘

People Needed To ‘Learn On'

Dr. Gillespie argues that if sterilization were throwﬁ
open to all, “they will be lined up for it.”

Dr. Moss implies—and Dr, Gillespie doesn’t fiatly
deny—:-that another consideration may be involved here:
Teaching material,

Dr. Gillespie said “it’s not exactly that,” but he pose
4 H ! s
the quesfiloq: “Who are you going to learn on?” P

"i_‘hat is, if the welfare poor don't eontinue reproduc-
Ing In adequate numbers, how are interns and residents
gomng to learn their trade?

“Wonld you want a man just out of school doing a
major operation on you?” Dr. Gillespie asked,



By DAVE KURTZ
Unlted Press International
KENDALLVILLE (UPD) — Linda Kay Sparkman
just doesn’t seem the type to caugt: national headiines.
The 21-year-old woman lives in a plain-looking
mobile home on the south side of Kendallville i
northern Indiana. She stays at home with her poodle
and likes to keep house.

HER HUSBAND, LEOQ, is a laborer at an Albion
factory.

There is one thing unusual about the Sparksmans,
however. They can't have children, even though they
want them,

Six years ago, Linda was sterilized. Her mother
requested the operation, and DeKalb Circuit Judge
Harold Stump signed his official approval.

Linda did not find out about the sterilization until
four years later. When she did. she and Leo sued the
judge, her mother, and the doctors, lawyer and
hospital involved for $3.25 million.

Last menth, her case reached the U.S. Supreme
Court. Because it involves wix and sterilization, it
made headlines in newspapers across the country.
Because it involves suing a judge, many Supreme
Court observers consider “‘Spzrkman vs. Sturp™ one
of the year's most important cases.

For more than 100.years, American iaw has held that
a judge car be sued only for the most extreme abuses.
Linda’s lawyer must convince the court this is one of
those cases — or if it isn't, {Le justices should make
new, more stringent rules for judicial conduct.

THE ROAD TO THE Supreme Court started six
years ago when Linda (her name was Spitler then) was
15 years old and living in Auburn.

According to ber mother's &ffidavit, Linda had been
“leaving the hoimne on severz: occasies's to »asaciate
with older youth or young me and as a matter of fact
having stayed overnight with said youth or men.”

Her mother, Ora McFarlin, put those words in a peti-
tion drawn by her attorney, Warren Sunday of Auburn.
1t asked that the sterilization of Linda be permitted “'to
prevent unfortunate circumstances to oceur.”

The affidavit claimed Linda was “‘considered to be
somewhat retarded” although she atfended public
sehools and had been advanced along with others her
age.

MRS. FICFARLIN SIGNED the affidavit on July 9,
1971. That same day, it was taken to Judge Stamp for
official approval. He also signed it that very day —
July 9.

Six days later, on July 15, inda was taken to DeKalb
Memorial Hospital. This fime, she claims, she was told
her appendix would be removed. Instead, her fatlopian
tubes were cut and tied, apparently sterilizing her
forever, ‘

The Herald-Telephone

- Monday
November 21, 1977
Page 10

Tn her lawsuit, Linda claims she did not know ahout
the sterilization on Aug. 18, 1973, when she married Leo
Sparkman. She says she suspected nothing until a few
months later when she asked her mother why she had
not yet become pregnant.

Then, the suit claims, her mother told her her *‘tubes
had been tied, but that they would come untied on their
own accord.” Linda was reportedly warned not to tell
Leo, far fear he would divorce her.

A few months later, the suit’ says, she toid Leo
anyway and the couple had marital problems caused
hy the inability to have children. .

THEY WENT TO ATTORNEY Richard Finley of
Kendaliville to talk about diverce. He wrote Dr. Johin
Hines of Auburn, who allegedly performed the opera-
tion, and asked aboui it. Hines replied that he had
performed a tubal ligation.

On Nov. 26, 1975, Finley filed suit for the Sparkmans
against everyone involved, asking $2.75 million in
damages for Linda and $500,000 for Leo’s loss of
potential fatherhood.

Judge Stump, the suit claims, “did not provide
procedural safeguards” for Linda, including some
required hy the state law on sterilizations at the time.
Under Tndiaea law in 1971, sterjlization was stilt
permitted but only on patients ina mental tnstitution.

The suit charges Stump. approved the operation
*apparently witheut a hearing, without plaintiff, Linda
Kay Sparkman, present, and without representation on
her behalf.”

However, even if the steriiizatlon were clearly
illegal; as the lawsuit claimed, Linda’s case faced a

major roadblock. For the same laws that guard her

rights also guard the rights of judges. They say a judge
cannot be sued merely on the grounds he made a
mistake. :

THAT RULE DATES BACK to an 1871 U.S. Supreme
Court decision which said judges are protected by
“Judicial immunity’’ against lawsuits, even when their

.acts are “in excess of their jurisdiction, and are
‘alleged to have been done maliciously or corruptly.”

In Fort Wayne federal court, Judge Jesse Eschbach

decided the rute protected Stump. He sasd Stump was
“clothed with absolute judicial immumity,” and
dismissed the sit.

“The next higher court, however, did not agree. At the
Seventh Circuit Court in Chicago, three judges ruled
Stump “acted extrajudicially and the doctrine of
judicial immunity is inapplicable in this case.”

In & strongly worded opinion, Justice Luther Swygert
said “the purported judicial action of defendant Stump
had no support in statute or previous common law,"”
and that Linda was sterilized “without the slightest
steps to insure that her rights were protected.”

TO GIVE JUDGES immunity in such cases, he sald,
“would be sanctioning tyranny from the bench.”

i that had been the end of the story, the case would
have gone to trial. Linda's lawyer would still have had
to convinee a judge or jury she is entitled to damages.

Instead, the Supreme Court agreed to review tie
Chicago court's ruling.

The high court's action was encouraging to the
judge’s side, since it males a change in his favor pos-
sible, including possible removal of Stump as a target
for the lawsuit while leaving others open to damages.

Many outsiders agree the case is important.

Juiges’ organizaiions are reportamiy linjng up nﬂ!;,
Stump’s side, while civil rights groups are joining |
forces with the Sparkmans. Both sides may send the
justices ““friend of the court” briefs to present their:
viewson the case. |

\

THE COURT WILL ALSO hear from the lawyers.
Finley and George Fruechtenicht of Fort Wayne,
representing Stump, will argue before the nine justices
somelime early next year.

A few weeks or months ia'ier, the Supreme Court will
announce its decision. It may set down an important
new rule on the limits of immunity for judges. Or it

.may say the old rule remains, and make it.more clear.

‘Either way, the .court will decide without ever
hearing or seeing Linda Sparkman herself. The case
that hegan when Linda and Leo were seeking a divorce
in 1975 has become a much bigger question than the
size of the Sparkman-family.



LIDEELG, NEWS 1AM i
By JOHN RUTHERFCGRD

Can a judge issue secret orders to
have the arm of a young girl cut off by
a doctor if her mother considers her a
compulsive shoplifter? ‘

This was the essehce of a question
propounded by Justice Potter Stewart
in an Indiana case that was argued
before the U.S. Supreme Court last
week. -

-The answer he got: Yes, under a
state law giving circuit judges “original
and exclusive jurisdiction in all cases at
law and in equity whatsoever.”

George E. Fruechienicht, attorney
for Dekalb County Circuit Judge Harold

D. Stump, hastened to add, however,

that he didn't think his client would
think such a remedy appropriate.
" The case is before the high court
- because Mrs. Leo Sparkman found out
years later that her rnother had had her
sterilized at age 15 without her know-
ledge under an order from Judge
Stump. She sued the judge. The specific
question before the court is, can the
- judge be sued? The case, however, also
_raises the spector of judicial tyranny.
Just how far can a judge go in decre-
eing what he wills without telling
anyone?
Judge Stump acted on a sworn paper
presented to him by a lawyer at the
. reguest of the mother of the woman
. who was then a child, but, according to

Morton Mintz of the Washington Post in
. & report on the Supreme Court proceed-
“ings:

*“The paper never was filed in court.
Judge Stump approved the sterilization
without disclosing his action to anyone.
Thus Linda (now Mrs. Sparkman) had
no opportunity to seek legal counsel,
challenge her mother’s allegations in a
hearing or have an appeals court decide
whether the allegations, even if true,
justified rendering her permanently
sterile.”

The sworn statement asserted that
she was staying overnight with youths
and men, was beyond reliable parental
control, and shouwd undergo a tubal

a

o7t

ligation to “‘prevent unfortunate cir-
cumstances.”’

Her mother told her she was going to
have her appendix removed, but only

. years later did she learn from the

doctor that she was sterilized. Feder-
al Judge James E. Eschback dismissed
the suit she and her husband filed on
grounds that Judge Stump was *“‘clothed
with absolute judicial immunity” under
& doctrine laid down by the U.S. Sup-
reme Court in 1817. .

Last March, the 7th U.S. Circuit
Court of Appeals reversed Eschbach,
saying that to validate Judge Stump's
action would be to sanction ‘‘tyranny
from the bench,” thus paving the way
for Judge Sturmnp to appeal to the Sup-
retme Court.
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Suit Against

Waghington (UPI) — The Supreme Court was told
Tuesday that an Indiena judge who agreed to lef a
young woman be sterilized without her consent cannob
be sued for his action hecause of the century-old concept
of judicial immunity.

The case before the court was started by Linda Kay
Sparkman of Kendallville, Ind., who discovered after
her marriage that she had heen sterilized in 1871 at the
request of her mother, Ora McFarlin,

Linda was 15 when the tubal ligation was performed,
and was fold she was having her appendix removed.

In 1971, Mrs. McFarlin filed a petition with DeKalb
County Judge Harold Stump alleging her daughter was
somewhat retarded. She said the daughter had left home
“on several occasions” with youths or young men and
stayed overnight with them, and expressed concern that
Linda would become pregnant.

STUMP GAVE OFFICIAL approval to the affadavit
requesting sterilization the same day it was filed. He
heard no testimony, did not appeint & lawyer to repres-
ent Linda’s interest and did not securs her informed
consent,

Four years later, after her marriage to Leo Spark-
man and unsuccessful attempts to become pregnant,
Linda was informed of the sterilization by the doctor
who performed it. The Sparkmans filed a suit asking

‘!é} -
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Sterilization
d Judge

more than $3 million in damages from' evervone in-
voived, including Linda's mether and the judga.

U.S. Distriet Judge Jesse HEschbach of Fort Wayne
threw out the case, claiming Stump was judicialy
immune from liability under federal civil rights laws
and neither the judge nor the others could be sued. But
the 7th U.8. Circuit Court of Appeals disagreed, and the
right to sue now will be determined by the Supreme
Court.

CEORGE FRUECHTENICHT, a Fort Wayne lawyer
representing Stump, said the sole issue before the court
is whether Stump had jurisdictional power to approve
‘the sterilization, not the wisdom of his action. He said
Indiena law gives a state judge jurisdiction in all
matters of law, including a mother's right to request
medical treatment for a minor child,

Several justices questioned Fruechtenicht in detail on |
this contention. Potter Stewart asked whether the situa-
tion would be the same for a mother who claimed her
daughter was a kleptomaniac and ‘“‘should have her
right hand chopped off.” :

Fruechtenicht said that would be “an inappropriate
action by the judge,” but judicial immunity still would
apply to that judge, whether or nof he acted for the right -
reason, because he had the juridiction to make such a
decision. -




Judicial
Immunity

Argued

WASHINGTON (UPI} — The
lawyer for an Indiana judge who
allowed a young woman to be steril-
ized without her knowledge asseris
that the judge cannot be sued-even if
his action was wreng,

The woman's lawyer argues how-
ever, that DeKalb County Judge
Harold Stump lacked authority to
make such a decision and cannot
avoid a hefty damnage suit by claim-
ing protection under a claim of judi-
cial immunity.

The controversial sterilization case
involves Linda Kay Sparkman, 21, of
Kendallville, Ind., who discovered
after her marriage she had been
sterilized at age 15 at the request of
her mother.

The U.S. Supreme Court heard ar-
guments on the case vesterday and
will decide it later.

Mrs. Sparkman and her husband,
Leo, have filed a suit asking for
more than $3 million in damages
from all individuals involved in the
sterili;ation, including Mrs. Spark
man's mothier Ora McFarlin, the
judge and the doctors who per
formed the tubal ligation.

Mrs. Sparkman was sterflized in

1971 at the request of her mother
who said she was “‘somewhat re-
tarded” and had been staying over-
night with youths and older men.
The mother expressed concern that
her teen-aged daughter would be-
come pregnant and submitted to
Stump a petition requesting steriliza-
tion.
- The judge signed the petition the
same day. Stump heard no testimeny
as to the validity of Mrs, McFarlin’s
allegations, did not appoint a lawyer
to represent Linda's interests and
did not secure Linda’s informed con-
sent, according to her lawyers.

Linda entered the hospital a few
days later and was sterilized. She
was told she was having her appen-
dix removed.

The first Federal judge to hear the
case threw it out, claiming Stump
was judicially immune under Feder-
al civil rights laws. But the 7th U.S,
Circuit Court of Appeals disagreed,
g0 the Supreme Court now will deter-
mine if Mrs. Sparkman has a right
to sue the doctor and others involved.

George Fruechtenicht, the lawyver
representing Stump, told the cowrt
Stump had the jurisdictional power
to approve the. sterilization and that
the wisdom of his action is not in-
volved.

He said Indiana law gives a state
judge jurisdiction in all matters of
law, including a mother's right.to
request medical treatment for a
minor child.

Mra. 8parkman’s lawyer; Richard
Finley of Kendallville, disagreed. He
contended that the Indiana statutes
allowing parents to consent to
surgery for minor children applies
only to necessary surgery.

Center Seeking
To Aid Hoosier’s
Sterilization Suit

§DAR STATE REPORT

South Bend, Ind. — The Nationai Center for Law and
the Handicapped Inc. has asked the U.S. Supreme Court
to let it intervene on behalf of a Kendallville woman
suing a judge who ordered her sterilized without her
knowledge at the age of 18.

The center filed a friend of the court brief with the
nation’s highest court in Linda Sparkman’s $2.75 million
damage suit against DeKalb Cireuit Court Judge Harold
D. Stump and hospital and medical personnel involved
in the 1971 sterilization.

The brief attacked the concepts that sterilization can
prevent mental retardation and that a judge's actions
should be protected when procedural safeguards have
been denied and a fundamental right abridged.

A federal judge at Fort Wayne dropped Stump as a
defendant on grounds of judicial immunity. But the
Seventh Circult Court of Appeals in Chicago reinstated
him on grounds his “‘purported judicial action . . . had
no support In statute or previous common law.” The
US. Supreme Court will take up that question in
arguments next Tuesday.

Mrs. Sparkman, 21, filed the suit after she and her
hushand Leo learned of the sterilization operation in
1675 after encountering difficulties in their attempts to
conceive a child.

The judge ordered the operation after the girl's
mother, Ora McFarlin, presented him an affidavit
contending her daughter was *“somewhat retarded” and
that she wanted to “prevent unfortunate circums-
tances.”
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Judge

Specis! t9 The Naws

KENDALLVILLE, Ind. — DeKalb Circuit Judge
Harold Stump said he ‘“‘certainly” is relieved at a
Supreme Court decision yesterday which ruled he
could not be sued for damages for his approval of a
maother's request that her daughter be sterilized.

‘The decision yesterday reversed a Federal appeals
court ruling. Linda Kay Sparkman, 22, had sought to
sue Stump. for .damages because he approved her
mother’s request to have her sterilized without her
knowledge.

“1 feel personally relieved and professionally rein-
forced that the Supreme Court has chosen not to
deviate from the pattern of judicial immunity which
has been in effect since 1872, Stump said.

The. Supreme Court ruled that judges cannot be
sued for erroneous, ‘‘even malicious" decisions unless
there was “a clear absence of all jurisdiction.”

© 'Even the “tragic consequences” of Stump’s actions
‘are not enough to deprive him of judicial immunity,
the court said in an opinion by Justice Byron White.

Stump said he based the approval on state statutes
which allow a parent or natural guardian to provide
medical aftention, including surgery, when considered
necessary.

Three Supreme Court justices dissented from the
majority opinion, :

“1,think what Judge Stump did was beyond the pale
‘of arything that could sensibly be called a judicial
act,” sald Justice Potter Stewart.

“A judge is not free, like a loose cannon, to inflict
indiscriminate damage whenever he announces that he
is acting in his judicial capacity,” he said.

Mrs. Sparkman, then Linda Spitler of Auburn, sued -
in 1975 seeking damages for the tubal ligation per-:

formed four years previously. Mrs. Sparkman did not

TRHPCY. NEWs

know she had been sterilized until she asked her
mother, Ora MeFarlin, why she could. not have chil-
dren after her marriage to Leo Sparkman.

Mrs. McFarlin had requested the operation because
she contended her daughter, then only 15, was “a little
retarded" and that she had spent an unsupervised
night with older men and boys.

Mrs. McFarlin told her daughter the operation was

an appendectomy. Instead her fallopian fubes were cut

and tied, an irreversible form of sterilization,

Mrs. McFarlin presented to Stump a legal docu-
ment in which she agreed to waive any future liability
claim against attending physicians and the DeKalb
Memorial Hospital. : . )

The document was not filed in court, and Mrs.
Sparkman was not allowed an opportunity to challenge
her mother’s allegation that the operation was jus-
tified.

elieved’ By Decisior
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